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This chapter focuses on the role of law and legal institutions in the process of state-building in Bhutan. Rather than approach law through the formal statutes and cases, it is argued that the emerging legal system and, in particular, the High Court of Justice during the 1990s played a significant role in the promotion of Bhutanese culture. Specifically, the Research Unit of the High Court of Justice actively researched Bhutanese cultural traditions and incorporated them in to the development of judicial proceedings, the legal education of the emerging cadre of legally trained judges and in to the iconography of the court rooms and court buildings. Whilst these offer a range of interesting perspectives, in this paper the focus is on driglam namzha. Driglam namzha or code of discipline or conduct was introduced by the founder of Bhutan, the Zhbadrung Ngawang Namgyal in the seventeenth century. It was practiced in the main administrative centres, dzongs, and was maintained with the emergence of the monarchy in 1907. 

By the l970s concerns were expressed about the decline in driglam namzha. In 1989, a royal decree (kasho) emphasised its importance and made it a formal requirement. The promotion of gho and kira as national dress and wider aspects of driglam namzha contributed to tensions between the Lhotshampa and the Royal Government leading to clashes in the early 1990s. Driglam namzha
 or “code of discipline” became one of the most problematic and polarising features of Bhutanese culture. In his introduction to Bhutan: Aspects of Culture and Development, Michael Aris noted that the “culturally prescriptive role of the state [is nowhere] more evident than in the official “code of discipline” (1994b:17). Writing in the same volume, Brian Shaw commented that the lack of space prevented him from considering the “legitimacy, role and likely fate of driglam namzha” (1994:158). This chapter considers the role of  the Bhutanese state, law and the judiciary in the production and promotion of Bhutanese “tradition”. It illustrates the complex interrelationship between state, law and culture, and how the contestation of driglam namzha is a nexus for clashes between emerging legal and political consciousnesses that challenge a hegemonic vision of the Bhutanese state.
The chapter is in four sections. The first section introduces the concept of driglam namzha and outlines its historical development. The second examines the process of state promotion of driglam namzha and the politicisation of driglam namzha in the late twentieth century. The chapter then considers the role of the law and legal institutions (notably the judiciary) in this process of cultural identity formation. The final section considers recent changes that suggest that the process of state promotion of driglam namzha may have weakened rather than enhanced this aspect of Bhutanese cultural tradition. It is argued that discussions about driglam namzha highlight the contested nature of “tradition”. The chapter draws on ethnographic fieldwork, historical and contemporary written sources and interviews to reflect on the role and value of driglam namzha in Bhutan. Central to the chapter is the idea that all claims of or to “tradition” require legitimacy. As demonstrated in the chapter, how an individual or a group’s experiences of “tradition” and law are synthesized into beliefs that demonstrate the highly relational nature of political, cultural and legal legitimacy. This is demonstrated in the politicisation of driglam namzha and its contestation. Finally, it is further argued that this contestation reveals the complex and dynamic relationship between ordinary Bhutanese and law in contemporary Bhutan.
Part One: The Zhabdrung and Driglam namzha
The flight of the Zhabdrung, Ngawang Namgyal (1597 – 1651), a religious hierarch of the Drukpa Kagyu sect of Tibetan Buddhism, from Ralung monastery in southern central Tibet to western Bhutan in 1616 is a pivotal point in Bhutanese history. (Phuntsho, 2013). 

The Zhabdrung, as a Tibetan religious leader was familiar with the dual system model of governance. The Dual System sought to unit religion and secular rule “as parallel entities of government” (Ardussi 2006:7). Building on the support provided by important followers of the Druk Kagyu sect in western Bhutan, the Zhabdrung began to create a “religious estate” (Aris 1986:129). Tsang Khanchen, the Zhabdrung’s biographer, describes the Zhabdrung’s intention of creating a new state based on religious laws, as well as the legends and laws of the early Tibetan monarchy. These Tibetan sources provided “a vocabulary of religious purpose and governing process” (Ardussi 2004:16). Therefore it is important to recognise the close interrelationship between religious and secular authorities established from the creation of a unified state in Bhutan. 
The Zhabdrung undoubtedly drew on the practices he encountered and knew from Tibet. We know that the Zhabdrung composed a written code of behaviour for the monks who resided in the state monasteries (dzong) called the Tsa yig Chenmo. 
 It would therefore appear that driglam namzha developed in the dzong monasteries of western Bhutan during the reign of the the Zhabdrung and his immediate successors. Phuntsho notes that the codes of practice composed for the monks residing in the state monasteries were “largely based on the code of etiquette known among Tibetan Buddhist clergy and elites” (2004:572). One observation requires to be made. It is highly probable that prior to the arrival of the Zhabdrung that other forms of “driglam”, of etiquette and refined behaviour existed in Bhutan both in the monasteries and outside. The distinction being made in this chapter is on the introduction by the Zhabdrung of a form of driglam namzha that is closely associated with the unification of Bhutan under him and his Drukpa Kagyu successors.
The term or phrase driglam namzha can be translated as the “system of ordered and cultural behaviour” (Phuntsho, 2004:572). Various writers have presented their own understanding of the term. In Tibetan/Classical Tibetan dictionaries drig  is generally understood to mean “discipline, order” and when combined with lam (path, or way) can be translated as “rules, regimen or discipline”. The final part of the term, namzha
,  can be translated as “system, principles, a way of doing things”. Phuntsho rightly points out that on occasion this final phrase has been confused with the Buddhist concept of nam shes
 or “consciousness” (2004:572).  It is worth noting that Aris understood that these rules “covers all the unwritten rules governing the formal behaviour required of government officials and public at the royal court or in a dzong” (1986, FN 35: 167).  Certainly, Tenzin Chosgyal, writing the bKa khrims (law code) in 1728 appears to have extended the meaning of the term drig from “order”  to include all ‘laws’ and ‘administration’. Aris suggests that  this reflected the absence of “real state laws at the start of the Bhutanese theocracy” (ibid). So we can understand driglam namzha refers to a code of formal behaviour and etiquette governing matters from appropriate dress, to greeting officials, gift-giving and a range of ceremonial occasions.  
It is debatable whether the code was originally for all to conform to, or if it was primarily directed at those in the service of the emerging Drukpa state as instituted by the Zhabdrung. Driglam namzha is undoubtedly monastic in origin, and may have applied only to the behaviour of government officials and members of the public when they were at the royal court or in the dzongs.   An everyday reminder of the monastic origins is the requirement of greeting a superior by lowering one’s kabne (scarf).  The phrase “zen gyur babs”
 refers to the monastic custom of paying respects by removing their outer shawl and bowing.  Although claims that driglam namzha began to develop in Bhutan in the seventh century (NL 1999:xxxvii) are difficult to support based on documentary evidence, it is clear that the Zhabdrung in 1637 did promulgate driglam namzha in his “Supreme Law Code” (bca’ yig Chennmo).
 An abbreviated version of the Zhabdrung’s code is read out annually by the Je Khenpo, the spiritual head of Bhutan, on his return to Thimphu  after spending the winter in Punakha, and forms a link between social conduct and written law codes (Aris, 1976). The Zhabdrung’s  Supremel Law Code can be seen carved on slate and erected outside the entrance to Punakha dzong. This physical, public statement of the Zhabdrung’s vision of Bhutan and its peoples is therefore more than a mere code of polite behaviour. It draws on existing practices and similar codes or regulations extant in Tibet, which in turn draw on the vinaya codes of Indian Buddhism (see Ardussi.  2006; Cech, 1988; Ellington,1990 and Whitecross, 2014). The term bca’ yig can be translated to mean “constitution, legal document or charter”(Goldstein 2001:340) or “guidance for public regulation” (Das 1902:391). Ellingson describes bca’ yig as documents “outlining the basic principles, institutions, roles and rules governing the organisation and operation of a Tibetan monastic community” (1990:205).  
The Zhabdrung in the Supreme Law Code refers to driglam namzha as rules governing social behaviour. The text states:

While eating and drinking, do not make crunching, drinking or blowing sounds. Do not throw food remains. Keep your body in the seven postures [a reference to the meditation posture]. Remain attentive and do not make the row crooked [for example when being offered food or drink and sitting in rows]. Other than this, rectify minor things which are not charming in the eyes of worldly men. (NL, (1999):150).
Driglam namzha was presented as covering eating, drinking, walking, sitting, greeting those of higher and lower status. In time it developed to include formal ceremonies that emphasised the Drukpa Kagyu traditions and practices. These rules of good social conduct remain noticeable in contemporary monasteries where they are enforced by the discipline master.
There is a resonance between the description of driglam namzha  “as harmonising my steps” provided by Jigme
, a young Bhutanese monk from Tashigang and statements found in the bca’ yig described by Ellingson that the monks sing together “with one voice and one melody” (1990:212). Under the Zhabdrung’s vision of the Drukpa state, these admonitions and regulations appear over time to have become increasingly applied to not only monks and those in the service of the state but to the whole populace. As Ellingson comments the “beautiful path of practice” cited in the bca’ yig and shared with other Buddhist traditions has “provided an unusual …example of one way in which a soteriological concept (the religious community as an object of refuge and field of merit) can give rise to a normative concept (“beautiful” practice as a source of religious inspiration), which in turn generates a set of specific laws governing many practical aspects of daily life in the monastic community” (ibid: 213). In Bhutan, whilst there were probably local versions of driglam noted above, as the Drukpa state extended its authority the driglam namzha introduced by the Zhabdrung extended over time beyond the confines of the monasteries and dzongs.
Before turning to consider driglam namzha in the twentieth century, it is worth noting a reference to driglam namzha found in a monastic bca’yig written by Sidelong Tulku in 1909. Sidekong Tulku was the son of the Sikkimese king and educated in Darjeeling and at Oxford. In 1909 he prepared a short guidelines (rules) for Sikkimese monasteries. Sidekong Tulku describes his intentions:

“As for the topic at hand I here compose in a condensed form the guidelines for upholding moral behaviour that is to be put into practice, which is in accordance with all of Sikkim’s larger and smaller monasteries’ own rules, the local customs, [people’s] dispositions, capacities and intentions”.(Jansen (2014:613). 

The reference to “monasteries own rules” uses the term driglam namzha. More significantly he distinguishes it from local customs (yul lugs) and an individual’s disposition and capacities (khams dbang). For Sidekong Tulku distinctions can be made with the monastic rules separated out from “ local customs, dispositions”. Whilst this is a small point, it does suggests that in the early twentieth century in Sikkim, a region with strong historical and cultural ties to Bhutan that driglam namzha was used in reference to monastic conduct and the rules and etiquette within the monasteries. Indeed, there is an implied distinction between the monastic rules and those of the outside world in which local custom was important. In Bhutan, the monarchy did not emerge until 1907 therefore the distinction between secular and religious authority was blurred in the system of government established by the Zhabdrung Ngawang Namgyal and maintained by his successors (Aris, 1979).

Part Two: Culture, Identity and the Politicisation of Driglam namzha
Ever mindful of the small size of Druk Yul and the hostile and hegemonic attitude of the rulers of Tibet, the Zhabdrung found it necessary to promote a distinct cultural identity for Bhutan.... He… developed distinct Bhutanese characteristics in religious ceremonies and rituals as well as in the dress and customs of the people. He also introduced a code of conduct and etiquette known as Driglam namzha to further project a distinct identity for the Bhutanese people and to instil in them an abiding sense of love and pride in their custom and way of life (Dasho Rigdzin Dorji 2000:17).
Derived from monastic codes of conduct and originally applied to officials, both monastic and lay, of the Drukpa state, driglam namzha began to emerge as a focus for cultural identity in the 1970s. As Hutt notes, “it was applied well outside the monastic and ceremonial contexts within which it originally evolved” (2003, 170).  During the 1980s it began to be increasingly prominent in debates expressing concerns over the cultural identity of Bhutan as it experienced modernisation. In 1989 a royal decree (kasho) was promulgated in which driglam namzha formed part of the official theme of the Sixth Five Year Plan, “One Nation, One People” promoting a distinct national identity. In this second section, the emergence of driglam namzha as a central aspect of Bhutanese identify in the late twentieth century is examined.
Until the accession of the third king, Jigme Dorji Wangchuk (reign:1952 – 1972), Bhutan had changed little since the death of the Zhabdrung. The only significant change was  the establishment in 1907 of the Wangchuck dynasty, However, the first two kings maintained the system of governance that was originally introduced in the seventeenth century. Under the third king, Bhutan experienced a major period of social, political and economic change. The creation of the National Assembly in 1953 and alterations to the system of government marked the beginning of the ongoing transformation of Bhutan. In 1959 the third King abolished various categories of serfs, which still existed in Bhutan, and a process of land reallocation to the landless began. A new legal system emerged gradually over this period and the High Court located in Thimphu was established in 1968. The focus was on the creation of basic infrastructure with the first roads linking the capital to the Indian border, and in time stretching laterally across the length of Bhutan, allowing for greater access and mobility. Healthcare and education were, and still are, key areas of government policy. The emphasis was less on preservation than on change.

Following the death of the third king, his policies were furthered by the fourth King, Jigme Sengye Wangchuk (reign: 1972 - 2006) and his government. Certain aspects of the government modernisation programme were viewed with distrust, and Ura notes that, even in the 1970s, few chose to continue their studies believing the “future would be like the past” (Ura 1998:228). During the 1960s and 1970s, driglam namzha was not part of government strategies, nor of its rhetoric. In 1963 the National Assembly passed a resolution that all Bhutanese should wear Bhutanese dress during formal occasions (Phuntsho 2004:573). Although in the 1970s, driglam namzha was not officially promoted, it was discussed at the National Assembly level. In 1973, a resolution was passed requiring that all Bhutanese citizens wear national dress, with a penalty of one month imprisonment for non-compliance. However, this does not appear to have been legally enforced. Five years later, in 1978 a further resolution was passed requiring Assembly members to observe driglam namzha during the Assembly. This provoked some protests from the Lhotshampa representatives, who argued that it discriminated against them (Shaw 1994:101). In 1980, the Assembly passed a resolution to respect all cultures in Bhutan: “To foster unity among people of different regions with different languages, customs and traditions, dress and food habits” (NBA 1980 Res.10).

The National Assembly resolutions or debates reflect reactions to and concerns about the impact of the social and economic changes evident by the late 1970s and the early 1980s. Thimphu, the capital appeared to reflect not only the positive aspects of the development of Bhutan, but less welcome ones. Increasingly, a division within Bhutanese society appeared to be developing,  characterised for many by the wearing of western style dress. As increasing numbers of urban residents, especially younger people, began to wear jeans and T-shirts, concerns began to be more vocalised about the implications for traditional values and customs. 
Pasang, a civil servant in his early thirties, recalled:
I came to Thimphu in 1985 for the first time. Instead of returning to my  village for the school vacation, I chose to visit my elder brother. At the time, he was working here in one of the ministries. When I arrived at his office, he looked at me. I was dressed in my gho. He and his friends laughed when they saw me dressed like a farmer. I felt such shame for he and his friends were dressed in pants and shirt. They looked smart. Afterwards, he bought me my first pants and shirt and I felt so smart. (f/n 12/05/01).
Dress began to become a key issue around which national identity was simultaneously embodied and manifested. During the 1980s, concern for the preservation of a distinct Bhutanese identity gained strength. According to Karma Phuntsho:

The King came to a realisation that Bhutan’s unique cultural identity, in the absence of military might or economic power was its defining strength for its sovereignty. Thus, Bhutanese culture was actively promoted through various programmes, including the enforcement of driglam namzha, a traditional code of etiquette. (2013:579).

The Sixth Five Year Plan (1987–1992), under the theme “One Nation, One People”, set out as one of the nine policy objectives the “preservation and promotion of national identity”. This policy went beyond simply maintaining traditions, stating that “every effort must be made to foster the unfailing faith, love and respect for the country’s traditional values and institutions” (NBA 1988:Res.18). Following a process of consultation in the dzongkhags conducted by the DYT (district development committees), local level support for a formal policy on driglam namzha became evident. The king, prior to making the 1989 royal decree, himself toured the country to verify the reports of the DYTs. On January 16th 1989, the royal decree (kasho) was issued proclaiming the need to promote driglam namzha, national dress and Dzongkha as the national language “to strengthen Bhutan’s unique national identity” ( Dorji 1994:86).
It is worth noting that the Fourth King recognised that different minority groups within Bhutan had and were entitled to wear their own distinct styles of dress ( Hutt, 2003, 174). However, the approach by officials at the local level demonstrate a much narrower and stricter understanding and application of the King’s kasho on driglam namzha.
In an article published in 1987, Dasho Rigzin Dorji described driglam namzha as being not only “the backbone of our national identity, but it is also in consonance with the 16 lay ethical principles and the 10 precepts of Buddhism”.
 During the Seventy-seventh National Assembly debate on driglam namzha, the Samtse Dzongda argued that driglam namzha was not “merely …a rule to wear the national dress and speak Dzongkha”
 Developing his comments on driglam namzha, he stressed the importance of body, speech and mind, especially mind, in the practice of driglam namzha. “It must be self cultivated within a person without the need for it to be enforced” (ibid: italics added). A Dzongkha proverb states that “the abode of the mind is the body, mastery over one’s body is a good habit” and as with the reference to ‘cham, the importance of the inner mental attitude which is reflected in a person’s movements and behaviour is central to driglam namzha. 
 A strong sense of physical awareness and self-control, which is developed to the extent that it appears natural, reflects the idea of taming or subduing the wild and untamed – a process of cultivating good qualities. This reflects an ever present view of the arrival of Buddhism as a taming and civilising force. Certainly, that is how the arrival of the Zhabdrung was viewed by his biographer Tsang Khanchen (Aris, 1986) and more recently in school textbooks and other official publications.
From Oral to Written Tradition: Describing Driglam Namzha
In the late 1990s three books were published in Thimphu on driglam namzha.
 The first written by the Royal Chamberlain, the Gyalpo Zimpon, Dorje Gyaltsen (1999) draws on his experiences of serving at the royal court. It reminds us of the origins of driglam namzha, as the code of etiquette surrounding the court of the Zhabdrung and the monastic body. The National Library produced a second work in both Dzongkha and English. Both works sought to put into writing that “which has been handed down for posterity by way of oral tradition” (NL 1999:245). Pommaret comments that “These books, which are intended to teach modern Bhutanese the traditional and proper code of conduct in all circumstances of life, are in fact invaluable ethnographical testimonies on this aspect of Bhutanese culture, the recording of which had previously remained oral” (2000: 144).  A third book simply entitled “Driglam namzha” is a detailed work prepared by Dasho Khadro, a former researcher with the High Court,  and published by the Royal Court of Justice in 1997. The work seems to have gone unnoticed by most people, but was awarded a prize by the Dzongkha Development Committee who viewed it as the best recent work to appear in Dzongkha (Kuensel, 02/06/2001:20).

The work by the Royal Chamberlain was serialised in the Dzongkha edition of Kuensel. The first section of the Royal Chamberlain’s book outlines the doctrinal sources and the importance of the underlying moral values of thadamtshi and lejumdre.
 Although, these are touched on by Dasho Khadro, and to a lesser extent in the other National Library publication, it is in the first of the three works that we can find the most substantial exposition on the underlying importance of driglam namzha. In this work it is possible to begin to discern that driglam namzha is more than simply a code of conduct and etiquette - it represents the way to be a specific form of “Bhutanese”. As described by Karma Ura, Driglam namzha is a “system of rules of physical conduct and external forms, applied on an individual basis to forge a sense of nationhood” (1997:247).Yet, as mentioned above Driglam namzha is not merely about physical conduct and deportment. The code of conduct and etiquette govern not only dress and manners, but architectural styles, official etiquette, even the correct way to prepare gifts. To embody driglam namzha is to show respect, and more importantly, it is a means to avoid engaging in harmful actions of body, speech and mind, and thereby “reap the fruit” of positive karma (NL.1999:xl).
Those entering government employment attend an orientation course, which includes classes on driglam namzha.
 This is supposedly an “optional” course, however, they require a certificate stating they have attended an orientation course prior to being able to assume their posts, so they all attend.
 There is no requirement though for those working outside the government to attend such courses, although the historical significance of driglam namzha for government officials and employees remains present in contemporary Bhutan (see Myers and Pommaret 1994:77).
Driglam namzha therefore has ceased to be restricted to the administrative cadres. As the underlying practice and values of the Bhutanese nation-state, as developed from the period of the Zhabdrung, driglam namzha became central to the formulation and presentation of Bhutanese identity. Applied throughout the country among the various ethnic and linguistic groups, driglam namzha was promoted as part of the “unique heritage” of Bhutan. To what extent the majority of Bhutanese understood or knew the complex rules of driglam namzha is hard to assess. Except for formal public ceremonies few ordinary Bhutanese would have regular encounters with officials. Rather in daily life an informal form of social manners referred to as beyzha was and is practised. 
  However, the promotion and focus on driglam namzha as part of Bhutan’s cultural heritage contributed to existing tensions between the Royal Government and sections of the Lhotshampa population living in the southern districts.
Driglam namzha and the Lhotshampa
It is important at this point to consider the 1989 royal decree and the existing tensions between the government and sections of the Lhotshampa population. The Lhotshampa are Bhutanese of Nepalese origin and originally began to settle in southern Bhutan in the late nineteenth (possibly earlier) and early twentieth century. However, there appears to have been an increase in the number of immigrants in the mid-twentieth century as development aid began to flow into Bhutan (notably in the late 1960s and 1970s) (Shaw 1994). The immigrants initially settled in the western and southern regions, with others eventually moving eastwards, and even settling in Meghalaya and Assam. As part of the reforms introduced by the Third King was the 1958 Citizenship Act. Under this Act, citizenship was generally granted to those settlers who had been domiciled in Bhutan for ten years. In 1977 the qualifying period was extended to fifteen years (for those working for the government) or twenty years (for those not employed by the government). Official concerns over the suspected presence of a large number of illegal immigrants in the mid-1980s led to a new Citizenship Act in 1985. As part of the process of implementing the new Act, a census was carried out in 1988. The tensions, which existed up to this date, were increased as officials requested a range of documentation to establish residency.  
The 1989 royal decree issued following consultation in the districts, in essence stressed the importance of driglam namzha, together with the development of Dzongkha as the principal language and national dress, to preserve and promote national identity. The police and local officials were responsible for the enforcement of driglam namzha, which included the levying of a 100Nu fine, half of which could be kept by the police as an incentive. Often referred to by critics as “Bhutanisation” (Straw 1994), the emphasis on what was seen as “northern” Bhutanese customs and practices, became a feature of the dispute over citizenship and landownership which reached a new intensity in 1990 – 1991 (see Hutt 1994). The Bhutanese government has admitted that the application of the royal decree was, especially in the southern dzongkhags which have the highest Lhotshampa populations, “implemented by overzealous functionaries…in a provocative manner” (Lyonpo Jigmi Y Thinley 1994:60). 

The apparent imposition of gho and kira, and promotion of Dzongkha over Nepali became politicised aspects of a wider dispute over citizenship and landownership rights. A wave of violent incidents broke out between 1990 and 1991, and approximately 100,000 Lhotshampa left Bhutan and eventually settled in refugee camps in eastern Nepal.  In time, those Lhotshampas who left Bhutan have themselves chosen to wear gho and kira to underline their desire to be identified as Bhutanese. In Bhutan, those Lhotshampa who have remained, are part of Bhutanese society. As such, driglam namzha is part of their national identity, which transcends their identity as Nepalese, or more specifically as Tamang, Gurung and so forth. The Lhotshampa interviewed in Bhutan emphasised their loyalty to Bhutan. Irrespective of ethnic origin, due to the problems of the early 1990s Bhutanese became sensitised to the political implications of driglam namzha and national identity
. Or at least, that is how it is presented. How far wearing a gho or kira promoted a sense of loyalty and devotion to the Bhutanese nation in general, and in those from ethnic groups from beyond Bhutan in particular, is highly questionable. 

Driglam Namzha in the 21st Century

Driglam namzha became an integral part of the debate over Bhutanese identity. However, the 1989 kasho was not universally seen as having worked. During the 1990s and even into the early years of the current century, the police were responsible for enforcing driglam namzha, primarily in respect of the dress code. As a result they were increasingly resented for their actions and the fines imposed on those found to have breached driglam namzha. For many Bhutanese, the quasi-criminalisation of breaches of dress code and penalties imposed overshadowed the significance of the dress code to promote national unity through a shared form of national dress. Young Bhutanese men talked about how they liked to flaunt the rule by dressing casually at the weekend and walk around the capital. If stopped they would provide an excuse, for example, explaining that they were going to practice archery or attending a sports event.
 The apparent inconsistencies in the enforcement of the dress code placed the police and the courts in an increasingly awkward position. By 2000 there was a move away from penalties and referral of breaches to the district courts ceased. Rather than allowing the flexibility and adaptability of driglam namzha when it remained part of the Bhutanese way of “being” by formalising it, and its uneven and, at times heavy handed, implementation undermined driglam namzha. The Samtse dzongda stressed the importance of driglam namzha “without the need for it to be enforced”.
 Doubts were expressed about being able to create a policy to make people respect and cherish the values of driglam namzha. More specifically, it was argued that the policy focused too much on dress and the external display of driglam namzha.
During the National Assembly in 2002, there were calls for a chathrim or legislation to enforce driglam namzha. It was reported by Kuensel that “chimis pointed out the need for a chathrim on driglam namzha to implement the dress code and other aspects of driglam namzha effectively. …without a chathrim…driglam namzha would one day disappear”.  However, despite these calls the then Prime Minister noted that in previous sessions the National Assembly had resolved not to enact a chathrim but chose to “direct the government to follow His Majesty’s kasho on driglam namzha and to develop it through the voluntary participation of the people”. The argument against issuing a chathrim was that it would “cause a lot of difficulties and complexities” so the police and Home Ministry “should continue preserving and promoting the driglam namzha through persuasive strategies and policy guidelines”.
Part Three: Law, Tradition and Legitimacy
Levine and Mellema (2001:195) suggest “Law permeates social life... Law and social practices are so inextricably linked that it is often impossible to know where one ends and the other begins”. As a wider range of options and possibilities emerge for the younger generations of Bhutanese, as well as disappointments and frustration, the extent to which driglam namzha remains relevant will be of major significance to Bhutan and Bhutanese identity.
 The apparent hegemonic dimension of the Bhutanese state in the promotion of driglam namzha  (notably after the 1989 decree) as part of the process of strengthening Bhutanese identity, irrespective of ethnic origin, shaped and redefined how many Bhutanese discuss the state, law, driglam namzha and their own place within the nation-state. The legitimisation of state policies by reference to the past cannot ignore the heteroglossic relationship between official statements and policies, individual experiences and understandings and the changing expectations of those to whom the policies are addressed. The recent introduction of political parties and the slowly emerging civil society present a new landscape for ordinary Bhutanese. The introduction of a democratically elected government in 2008 created opportunities for Bhutanese to participate in political and social debates, to challenge the government and importantly to re-imagine and re-present the past. The role and involvement of the legal institutions, notably the police and the courts, highlight that central to the process of transformation outlined above was the creation of a modern legal order.  Here a sense of national unity and purpose was simultaneously inscribed and enforced. The role of the judiciary in promoting a particular version of a shared Bhutanese heritage and culture needs to be balanced with the key role of members of the judiciary in the drafting of the Constitution of Bhutan.
The judiciary was not independent of the government until 1993. Its members and personnel were therefore intimately involved in the promotion and application of the 1989 kasho. The separation of the judiciary in 1993 began a process to separating it from the royal government. However, there was an emphasis within the judiciary on recording, capturing and re-emphasising Bhutanese cultural traditions and practices. This is illustrated by the development of a new architecture and décor of the court buildings and court rooms. Based on research carried out by the Royal Court of Justice Research Unit, a key element of the early work of the unit was to locate legal practice within a framework informed by Buddhist scriptures and terminology. As mentioned above, one of the three main publications on driglam namzha was prepared by a researcher at the High Court and the text published in 1997 by the Royal Court of Justice.
Tradition can be described as having two overlapping and somewhat contradictory senses. First, tradition designates a temporal framework that lacks a clear beginning and marks off the historical period from “modernity”. Used in this way tradition aggregates and homogenises pre-modern culture and posits a historical past, against which the modern can be measured. A second approach to tradition can be found in the work of Shils (1981). For Shils, tradition is “far more than the statistically frequent reoccurrence over a succession of generations of similar beliefs, practices, institutions and works”(1981:24). Tradition is strongly normative, the intention and the effect is to reproduce patterns of culture. As Shils states “it is this normative transmission which links the generations of the dead with the generations of the living” (1981:24). So, tradition is not left behind in the transition to modernity, instead tradition is what modernity requires to prevent society falling apart. This second approach to tradition has been reflected in the writings of Bhutanese scholars and lay people alike, as they discuss the process of social transformation in Bhutan (cf. Ura 1994, 1995, 1997; RGOB 1999; Dasho Khadro, 1997). Neither of these approaches is satisfactory, since each conceives of tradition as ahistorical. 

Yet, one cannot leave the terms “tradition” and “traditional values” unchallenged. Like Anderson’s (1984) “imagined communities”, Hobsbawm and Ranger’s “invention of tradition” is now a ubiquitous concept. In his introduction Hobsbawm (1984) distinguishes invented tradition, which he identifies with super-structural institutions and elites, from custom, which he conceives as popular and capable of being mobilised at society’s base. As Hobsbawm’s argument develops, tradition is seen as imposing fixed practices, while custom is flexible, capable of accommodating a certain amount of innovation, while still providing the sanction of “precedent, social continuity and natural law” (1984:). However, there are limits to the utility of this concept. First, is the frequent criticism that all traditions are socially constructed, and therefore in some sense invented. Secondly, is the unresolved dichotomy Hobsbawm creates, but does not resolve, between tradition and custom. There is a disjunction between the rhetorical aspect of tradition represented in the claim to invariance, and the continually shifting subjective aspect, which  is institutionalised in practices and texts, which are reorganised and reformulated over brief periods of time without apparent loss of authority. Hobsbawm’s emphasis on the elite/popular dichotomy stresses the role of the elite in the formulation of tradition. This would appear to be apposite when considering the 1989 kasho on driglam namzha and the approach, at times heavy handed, to its interpretation and enforcement. However, Howsbawm’s approach does not take into account that those can then transform the practice and ideas, authorised from below. “Traditions, like customs, are embedded in larger social structures that are constantly reshaped by the forces of change.... they aim to arrest” (Vlastos 1998:4). 

An important dimension is the relationship between traditional values and the law as experienced in everyday life. In a general discussion of the underlying philosophical principles of Bhutanese law, references are made to “natural law” and “positive law” (RHCJ 1999). Various legal theorists writing on “natural law” (e.g. Finnis 1980; Rommen 1974) have argued the connection of law and morality as inescapable. A rule, doctrine or procedure is legally defective in their opinion, when it fails to serve the ends of justice. Positive law, in the sense of treating law as the product of an accepted procedure such as a legislative act, or a judicial decision, suggests that the moral worth of the procedure is open to question. This view of law does not treat law and morality as intrinsically linked (Hart 1961; Raz 1979; MacCormick 1978). However, this separation of law and social values is unfortunate. Although Durkheim’s (1975) work on law is problematic for a variety of reasons, notably its lack of attention to law in contemporary societies as an expression of governmental power, it does highlight the importance of moral content in law and regulation. As examined above, the Bhutanese judiciary and legal institutions were intimately involved in promoting driglam namzha. This role and intimate relationship between the code of conduct and the judiciary and the laws combined elements of all of the above approaches to tradition. In part, it was an elite view being presented that sought to cultivate shared cultural practices across a diverse range of ethnicities and languages. Equally, it drew on unwritten values based on social values and norms. By creating formal norms of behaviour the 1989 kasho for the first time formalised driglam namzha. As the anthropologist, Francoise Pommaret noted the texts on driglam namzha transformed a previously oral “tradition”. The High Court played an important role in this process. The re-emphasis on driglam namzha in 1989 on the one hand reminded Bhutanese of the practice, as well as attempting to create an authoritative form of public discourse that validated its moral authority and its legitimacy.
MacIntyre highlights the fact that each person carries a particular social identity inherited through family, place of birth and that “
What I am, therefore, is in key part what I inherit, a specific past that is present to some degree in my present. I find myself part of a history and that is generally to say…whether I recognise it or not, one of the bearers of a tradition (1984: 220 – 221).
“I believe Driglam namzha is more than what you wear and how you speak” commented Tshering Dolkar. “Driglam namzha is about understanding, valuing, preserving, instilling and being proud of our rich, old tradition and culture….it disciplines and shapes our lives [turning us] into a better person and providing satisfaction”.
 Herzfeld suggests “the use of moral-value terms represent social diagnoses of where the boundaries lie” (1996:45). Although the Bhutanese interviewed during fieldwork and more recently may claim to share the same values and a common understanding of driglam namzha, it is clear that there is a degree of slippage in the usage of these terms and values. 
The idea of loss of tradition and the perceived threats to traditional values is not restricted to older members of the Bhutanese community or to official rhetoric. Many of the young people interviewed commented on the problems facing Bhutan and what they perceive as the underlying values of Bhutanese society. Although there are complaints about aspects of driglam namzha, which are voiced, when pressed it becomes clear that a sense of value is placed on various aspects of driglam namzha which do provide the basis for individual and collective identity. This is in part probably a reaction to the increasing fear of a loss of identity in face of increasing outside pressures and images appearing through satellite and other media. 

In a debate on driglam namzha during the 77th National Assembly in the summer of 1999, the Home Minister, Lyonpo Thinlay Gyamtsho commented that “education, awareness and people’s own convictions were as important as enforcing laws, rules and regulations to preserve and promote culture” (Kuensel 10/07/1999:5).
  There is recognition of the reality that no matter how far the government may stress driglam namzha and the preservation of traditional values, these are under assault from changes occurring in Bhutanese society. So, rather than promoting a rigid and static view of driglam namzha, stress should be given to new ways, which promote the traditional values. Part of this process has involved the Education Ministry starting many new activities “including the scout movement, to teach students the right priorities and values in life.” Lyonpo Sangay Ngedup commenting on the impossibility of teachers to assume the responsibility for educating all the school children in traditional values insisted that “therefore, [it is] of vital importance that parents made a greater effort to imbibe in their children the true Bhutanese value system”(ibid.). He stressed that driglam namzha would be meaningless unless it was actively “embraced” by the Bhutanese people. The attempt to encourage the Bhutanese people to embrace driglam namzha highlights the intersection of official policy (creating a sense of national culture), education and the active role of the Bhutanese judiciary and legal institutions to promote traditional values. Yet, rather than enabling ordinary Bhutanese embrace traditional values, the intersection of these approaches appears to have damaged everyday understandings of traditional Bhutanese values, notably driglam namzha.

There have been subtle changes in the first decade of the twenty first century to the wider practices that surround driglam namzha. Recognising the potential cost to individuals certain practices surrounding promotions and even payments to members of the monk body for performing rituals were dropped. However, perhaps the most noticeable change has been the lack of interest in driglam namzha. The political transformation that began in 1998 with the end of direct royal rule through to the first parliamentary elections in 2008 and the second in 2013 appears to have transformed the markers of consensus. During fieldwork between 1999 and 2002, key terms would be used in newspapers, or in conversation. Amongst the terms used was driglam namzha. Phuntsho notes the vacuity of the invocation of a range of terms, tsa wa sum, lejumdre and driglam namzha in a piece that only a Bhutanese would dare to write (Phuntsho, 2004). Driglam namzha remains part of the formal ceremonial life of Bhutan and its institutions. There remains a focus on driglam namzha in school texts (Bothe, 2012). In recent discussions with Bhutanese they dismissed driglam namzha stating that people were no longer interested in driglam namzha. The 1989 kasho appears to have failed. Yet, not completely. For many young Bhutanese the gho and the kira are important symbols of their cultural heritage, one that crosses over linguistic and regional differences. So although the rhetoric associated with driglam namzha, notably in the 1990s and early years of the twenty-first century, has diminished one aspect of its promotion does appear to have succeeded. The promotion of the gho and kira, a once highly controversial policy, arguably has contributed to a shared sense of belonging. Of course, there remains the formal ceremonies of the state that retain driglam namzha. However, the rhetorical promotion of it, and the unwelcome implementation of fines and uneven application by the legal authorities ultimately undermined its wider relevance to Bhutanese identity in a contemporary world.
Conclusion
We inhabit a nomos – a normative universe. We constantly create and maintain a world of right and wrong, of lawful and unlawful, of valid and void. (Cover 1983:4).

Based on ethnographic description and analysis of everyday practices and the discursive presence and construction of the Bhutanese state, the interrelationship between law, state processes and tradition has formed the core theme of this chapter. The development of the Bhutanese state since the 1950s cannot be understood as being separated from the conscious transformation of the legal system. Competing visions of authority – hierarchical and absolute, local and participatory and the basis of legitimacy continue to shape, (re) define and influence the ongoing processes of change in Bhutan. At the beginning of the 1950s, the structures of authority and power were primarily those put in place by the Zhabdrung in the mid-seventeenth century. The Dual System may have collapsed yet the sharing of secular and spiritual authority continues to be shared between the monarch and the Je Khenpo (Aris 1987, 1996). 

The legacy of the Zhabdrung cannot be underestimated. The dzongs remain the seats of state power and authority. Until recently all of the district courts were located in the dzong.
  Even the titles and roles of officials draw on the past as highlighted by the recent change in the terms used for judge from thrimpon to drangpon. Implicitly, the presence of the Zhabdrung has informed the official vision of the Bhutanese state. This presence is evident when the monarch sits enthroned beneath a painting of the Zhabdrung, Ngawang Namgyal. Powerful cultural practices codified and promoted by the Zhabdrung continue to influence how the state is symbolically represented to and perceived by many Bhutanese. And yet, there is a tension in the relationship between the Zhabdrung and the new democracy. 

In this chapter it has been argued that law is a key part of the processes of transformation. The discourses around driglam namzha provide an important vantage point from which to examine law, tradition and legitimacy in Bhutan. The parallel development of the legal system and the role of the National Assembly trace the legal and political development of Bhutan during a period of its history when it began to increasingly engage with outside pressures. Nor, can the role of Bhutanese law as it has been created and shaped over the last twenty years be ignored for its part in the process of defining the nation. As Fitzpatrick notes “the nation’s law is one of the key components of a unifying nationalism” (1992:115). 

In recent years the Zhabdrung’s political and legal frameworks have been transformed, notably with the 2008 Constitution and the removal of monks from the National Assembly. Yet, from the period of unification in the early seventeenth century onwards there have been sustained attempts to create a national culture with a universally accepted set of values. Nader notes that “cultural values underlying disputing processes change over time and circumstances and that they are profoundly political” (1993: 443). These same values are now under pressure from the impact of urbanisation and the emergence of new demands and desires by an educated middle class. Lying behind the rhetoric of “tradition” lies an attempt to create a collective identity for the “seeming fixity with respect to a reality in flux is one characteristic that an image of community must possess” (Urban 1996:149). As the contemporary legal system has developed, it has been closely interlinked with the development of the modern nation-state. Its eventual independence from the direct political influence of the Home Ministry was an important, indeed essential step. The role of the courts to apply the resolutions of the National Assembly has been reiterated, and the courts have sought to promote respect for driglam namzha. 
 The re-emphasis of driglam namzha in 1989 by the Royal Government, and the active role of the courts in upholding the formal requirements, highlight the complex interrelationship between notions of social behaviour, “traditional values”, morality and the various levels of state involvement in promoting and maintaining “Bhutanese” values. The responses to events experienced in everyday situations arise from this underlying background of socialised practices filtered through the experiences and desires of the individual.
Beyond the courts, legislation and regulation have increasingly been used by the state to regulate everyday life. In a process started by the second king (Ura 1994) and continued and refined under the third and current king, the Bhutanese state has introduced among other reforms, a cadastral survey of the country, a uniform official property register, national census with obligations on the part of all to attend, and developed a uniform legal code. These all form part of what can be termed the “state project of legibility” (Scott, J 1998, Scott, Tehranian & Mathias 2002). Supporting this wider state project was the focus on creating and projecting a shared sense of cultural identity. Dress, language (notably the use of the honorific in Dzongkha), and the formal etiquette that originated in the dzong monasteries all served to promote a vision of unity. An important element in supporting and promoting this vision was the role of the judiciary. Equally, the judiciary has played a significant role in the more recent process of democratisation balancing the process of change (the removal of the monk body from government) with the “spiritual heritage” of the country. However, it would be a mistake to think that by these processes, through the collection of data and statistical information that state regulation is homogenous. The processes of social and political transformation and indeed the extension of state control and regulation have been significant. Yet, they draw on and require the legitimacy of shared values – certainly, as indicated, there are signs of a breakdown in the shared meanings, but they still retain a salience in contemporary Bhutan. 
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� Lecturer in Law, Edinburgh Napier University and  Honorary Fellow, School of Social and Political Science, University of Edinburgh. Associate Member CNRS.


� Tibetan/Dzongkha: sgrigs lam rnam gzhag. 


� Tibetan/Dzongkha: rTsa yig Chen mo.


� Tibetan/Dzongkha/Choskad : rnam gzhag.


� Tibetan/Dzongkha/Choskad: rnam shes


� Tibetan/Dzongkha/Choskad:gzan skyur ‘bebs


� The National Library of Bhutan text (1999:xxxvii) states:  ‘Driglam namzha’ probably evolved in Bhutan with the advent of Buddhism in the 7th century”. Teachers and intellectuals of the time drew the appropriate excerpts from the Kangyur and Tengyur, the sacred teachings of Lord Buddha and his disciples.” 


� As is standard practice, I have anonymized informants’ names. 


� Under the system of government established by the Zhabdrung, the head of the state was remained a monk whilst secular authority rested with the Desi. Importantly, many of the lay officials took semi-monastic vows when in the service of the Druk government emphasising the interrelationship between religious and secular authority. This system remained in place until shortly before the establishment of the monarchy.


� Kuensel 14/03/1987:7 “Driglam namzha; backbone of national identity”.


� Kuensel  10/07/1999:5 “A unanimous agreement on the importance of driglam namzha”. Also see “The deeper values – editorial” 10.07/1999:2.


� Dz: sems kyi gnas sa lus yid pas: lus bdag ‘dzin yod na spyod ain. My translation.


�The titles are : sGrig lam rnam gzhag gi deb ther nor bu’i ‘phreng ba  (1999) by mNga’ bdag rgyal po’ i gzim dpon, and sGrig lam rnam gzhag lag len ‘thab thangs (1999) compiled by dRag Krar Karma dBang ‘dus. The third book, sGrig lam rnam gzhag (1997) Dasho mKha’gro.


� Full title: “Former High Court Official received best writer award”.


� Thadamtshi refers to respect towards one’s elders and lejumdre to the Buddhist concept of “cause (le) and effect (dre)” See Whitecross, R W (2010).


� Kuensel reports indicate a renewed emphasis on training government officials at all levels in driglam namzha starting in the mid – 1980s (e.g. Kuensel  “Driglam namzha training for dzongda” 08/08/1987:1).


� Oral communication. Jigme Wangchuck, 30 June 2001.


� Dzongkha: sbe/’bad bzhag. 


� As Phuntsho (2004) points out driglam namzha became part of a rhetoric that included and, in his view, distorted, other Bhutanese values (for example, thadamshi  and tsa wa sum (loyalty to the King, people and country)).


� Kuensel 1999:5. “An unanimous agreement on the importance of driglam namzha”.


� Since 2000 there have been growing concerns over the lack of employment for young Bhutanese graduating from school and college. Increasingly, Bhutanese are commenting on the rise in drug and alcohol abuse and in violence reflecting deeper social tensions among young, educated Bhutanese.


� Personal communication, 5th August 2001.


�R Dorji wrote two articles entitled “How Buddhist parents can raise children”  which made the same points (Kuensel 11 and 18 /07/1987:7).


� See Bothe, W (2012). Bothe discusses driglam namzha in Chapter 10.


� The Thimphu District court was located in the centre of Thimphu. More recently, there has been a move to build new purpose built courts located outside the dzongs. One of the first was in Phuentsholing opened in 2003.


� See Kuenselonline “Assembly reprimands judicial lapses” July 16th 2002.
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